MOOOMMONS AL QQ
| BLA 95-5 Deci ded January 30, 1997

Appeal froma decision of the New Mexico Sate Gfice, Bureau of
Land Managenent, affirmng the issuance of incidents of nonconpliance.
SR 94- 040.

Rever sed.

1. Al and Gas Leases: dvil Assessnents and Penal ti es--
Q| and Gas Leases: Incidents of Nonconpliance--Ql and
Gas Leases: Production

Departnental regul ations at 43 AR Part 3160 gover ni ng
onshore oil and gas operations and assessnents or

penal ties for nonconpliance wth such regul ations are
not applicable to a private oil and gas | ease whi ch was
inexistence at the tine the Lhited Sates acquired

an undi vi ded percentage mneral interest in the | ands
covered by the | ease. The fact that the | ease was
included inaunit wth other private | eases 20 years
prior tothe Lhited Sates' acquisition of its interest
does not nmake it subject to BLMs jurisdiction under
43 (R 3161. 1(b), when there is no evidence that the
unit contains Federal |eases or that it was Federal ly
appr oved.

APPEARANCES.  Laura Lindl ey, Esq., Denver, lorado, for appellant; Athur
Arguedas, Esq., Gfice of the Held Solicitor, US Departnent of the
Interior, Santa Fe, New Mexico, for the Bureau of Land Managenent .

(PN ON BY DEPUTY CH B ADM N STRATI VE JUDEE HARR S
MComons Q1 Gonpany (MGommons) has appeal ed froman August 18,
1994, decision of the Acting Deputy Sate Orector, Resource H anning,
Wse, and Protection, New Mexico Sate dfice, Bureau of Land Managenent
(BLNV), affirmng the issuance of five incidents of nonconpliance (I NCs)
relating to an oil and gas | ease in Wse Qounty, Texas.

The parties are not in dispute regarding the factual background of
this case. Those facts are as foll ows:

In 1959, Borden Seaberry and the heirs of Knox Mbnt gonery
entered into an oil and gas |ease wth R W Wdener covering
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their mneral interest in four tracts of |and conprising

approxi mately 243 acres in Wse Qounty, Texas. MGmmons Q|
Gonpany is the successor to R W Wdener. * * * By Designation
of Pool dated Decenber 15, 1959, McCGormons forned a 296-acre unit
and the Montgonery Heirs #1 well was conpleted on the unit in
1960. The well has been continuously produced since 1960, in
confornmance wth all applicable regul ations of the Texas Railroad
Gonm ssi on.

Borden M Seaberry owned an undi vi ded 23. 7654% m ner al
interest in the tracts covered by MCommons' oil and gas | ease
(Yaless 3 mneral acres). Seaberry apparently defaulted on a
nortgage to the Farners Hone Administration and, in settlenent of
that debt, Seaberry's w dow conveyed all of the estate's mneral
interest inthe four tracts (and in other lands) to the Lhited
Sates, by deed dated August 21, 1979. Thus, the interest of the
Lhited Sates in these | ands constitutes an isol ated, undivided
interest in mnerals and not property acquired for a gover nnent
program

(Satenent of Reasons (SR at 1-2).

Frst the General Services Administration and then BLM starting in
1985, admnistered the Lhited Sates’ mneral interest. In aletter dated
March 10, 1987, BLMthanked McGormons for its assistance in conpl eting
BLMs records regarding the "Montgonery Heirs Tract in Wse Qounty, Texas."

Inthat letter, BLMstated that it understood that "the US A holds a

25 percent interest inthe mneral estate, and that this interest is
currently held by your conpany under the terns of the previously issued
private | ease agreenent.” Further, BLMassigned No. TX NMA 68588 to "this
| ease interest” and requested that MCommons refer to that nunber in any
correspondence wth it or Mneral s Managenent Servi ce.

h July 13, 1994, a BLMinspector visited the well site for the
Mont gonery Heirs #1 well and issued five INCs to MGommons al | egi ng
various violations of the oil and gas operations regul ations in 43 GR
Part 3160, including failure to have a seal on the sal es val ve of a
st orage tank.

Inaletter dated July 29, 1994, seeking Sate Drector review of
the INC's, MGCommons did not question the nerits of the INCs. |nstead,
it argued that the | ease was a private | ease and that the minor mneral
interest of the Lhited Sates shoul d not subject MGCommons to "BLM s
addi tional bondi ng, record keepi ng, and | ease nai nt enance requi renents or
require us to obtain a BLMdrilling permt should we desire to drill a
second wel | * * * "

In the decision appeal ed from BLMstated that MCommons was t he
operator of "Lease TX\M68588" and summarily affirned the i ssuance of
the INCs, citing section 17 of the | ease as stating that "the
devel opnent of and production fromeach such unit shall be in accordance
wth
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the valid orders, rules and regul ations of the Texas Railroad Comm ssion
or other lawful authority, either Federal or Sate, having jurisdiction in
the premses."

MCommons appeal ed and filed a petition for stay contending that it
woul d face inmedi ate costs in order to abate the violations cited in the
INCs for which it would not be reinbursed if a stay were not granted.

In an order dated Cctober 20, 1994, the Board denied the petition for
stay, finding that the obligations i nposed by BLMto abate the INC s were
not unreasonabl e, that the potential risk of harmto the Federal royalty
share caused by an unseal ed val ve was significant and outwei ghed any
burden MGommons might be required to bear if a stay were not granted, and
that the public interest favored protection of the Federal royalty.

After reviewng the case record and the pleadings filed by the
parties, we conclude that the position espoused by MGommons is clearly
correct. The BLMdeci sion nust be rever sed.

[1] MGmmons points out that it is text book real property |aw that
a party acquiring an interest in real property takes that interest subject
to all prior burdens and encunbrances. Smlarly, it argues, a party who
acquires a mneral interest takes that interest subject to the terns of any
preexi sting oil and gas | ease, whether that party is the Lhited Sates or a
private party. MGomons asserts the nere fact the Lhited Sates acquired
its mneral interest in paynent of a debt does not convert the private
| ease, to which the mneral interest is subject, to a Federal |ease subject
to Federal oil and gas operations regul ati ons.

Wien the Lhited Sates acquired the mneral interest in 1979, it took
that interest subject to the existing private lease. That |ease, whichis
still in existence, is not a "lease,” as that termis defined in the oil
and gas operations regul ations at 43 GFR 3160.0-5(f). 1/ That regul ation
defines "[|]ease" as "any contract, profit sharing agreenent, joint
venture, or other agreenent issued or approved by the Lhited Sates under a
mneral |leasing | awthat authorizes exploration for, extraction of or
renoval of oil or gas."

The Board has stated that the oil and gas operations regul ations at
43 R Part 3160 "detail the duties required of an operator of a Federal
onshore oil and gas lease.” Chevron US A Inc., 128 | BLA 146, 147 (1994).
The 1959 private oil and gas | ease under whi ch MConmons pr oduces
mneral s, including mnerals owed by the Lhited Sates, was not "issued or
approved by the Lhited Sates.”

This Board has hel d, however, that the onshore oil and gas operations
regul ati ons may be applied beyond the boundaries of a Federal oil and gas

1/ That definition mrrors the definition for "l ease" set forth in the
Federal Ol and Gas Royal ty Managenent Act of 1982 (FORW, 30 USC
§ 1702(5) (1994).
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lease in certain circunstances. Norfolk Energy, Inc., 115 I BLA 265 (1990);
Tricentrol Lhited Sates, Inc., 97 IBLA 387, 389 (1987), aff'd sub nom
Norfol kK Energy, Inc. v. Hodel, No. 87-188-G—~PGH (D Mnt. Sept. 26, 1988),
aff'd, 898 F.2d 1435 (9th dr. 1990). In Tricentrol at 389-94, the Board
interpreted regul ations published in 1984 governi ng onshore Federal and
Indian oil and gas | ease operations in light of the passage of FOZRWA and
concl uded that those regul ations applied to facilities | ocated on private

| eases which participated wth Federal and/or Indian | eases under a unit
agreenent approved by the Departnent’'s authorized officer. In Norfol k
Energy, the Board construed the | anguage of 43 CFR 3161.1(b), pronul gat ed
in 1987, to nean that "Sate or privatel y-owned mneral |ands coomtted to
a Federal ly approved unit agreenent are subject to the Federal regul ations
governing onshore oil and gas operations in 43 R Part 3160." Norfol k
Energy, 115 IBLA at 267; see 43 O-R 3180.0-1. 2/ There is no evidence in
the record that the Montgonery Heirs #1 Lhit, which was forned pursuant to
the pooling authority of the lease, is such aunit. 3/ Inthis case, the
Lhited Sates' acquisition of a mneral interest coomtted to the pool does
not support invocation of jurisdiction by BLMpursuant to 43 R 3161. 1(b).
The Lhited Sates acquired its mneral interest subject to the pooling
agreenent. The existence of that agreenent cannot, as MCommons stat es,
"bootstrap” BLMinto authority over MCommons' operations on the private

| ease (Appellant's Answer to BLM's Response at 2).

MCommons finds support for its position in a My 2, 1983, nenorandum
fromthe Associate Solicitor, Energy and Resources, to the Eastern Sates
Drector, BLM which is included in the appendi x to the BLM Manual Handbook
on oil and gas | ease issuance. Therein, the Associate Solicitor addressed
the question whether the mneral |easing | ans and regul ations, including
30 R Part 221 (now 43 AR Part 3160) could be applied to private oil and
gas |l eases on lands acquired by the Lhited Sates in the Vdyne Nati onal
Forest in Qhio. He concluded that they could not. Therein, the Associate
Solicitor expl ai ned:

As a purchaser of |and subject to an existing | easehol d t he
governnent's rights are limted. Were a lessor sells his
i nt erest

2/ The regulation at 43 R 3161.1 defines the jurisdiction of the oil and
gas operations regul ations. Subsection (b) thereof provides:
"Regulations in this part relating to site security, neasurenent,
reporting of production and operations, and assessnents or penalties for
nonconpl i ance wth such requirenents are applicable to all wells and
facilities on Sate or privatel y-owned mneral |ands commtted to a unit
or communi tization agreenent whi ch affects Federal or Indian interests,
notw t hstandi ng any provision of a unit or communitization agreenent to
the contrary."
3/ MQmons represents that all the leases in the unit are fee oil and
gas leases. BLMdoes not allege that there are any Federal |eases in the
unit.
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in the | easehol d, the purchaser steps onto the shoes of the

| essor and acquires no greater nor |esser rights in the | ease
than the prior lessor had. 4 Summers, QI and Gas, § 652 (1962).
Thus, the fact that the purchaser is the governnent does not
autonatical ly nake the | eases subject to current gover nnent

regul ations. Instead the governnent nust step in and adm ni ster
the | eases under the sane rights and limtations the prior |essor
possessed. hder the | eases acquired by the governnent, the
rights and limtations to which the governnent has acceded woul d
be only those which flowfromthe terns of the | eases thensel ves
or the coomon law rights created by the | essor-| essee

rel ati onshi p.

(Menorandum at  2).

Lhli ke the situation involving the | eases discussed in the Associ ate
Solicitor's nenorandum where the Lhited Sates acquired the | ands covered
by the | eases, in this case the Lhited Sates nerely acquired an undi vi ded
interest in mnerals. Thus, while the Associate Solicitor discussed the
appropriate use of the surface by the | essee to devel op the mneral estate
inthe Qhio leases, the Lhited Sates does not own any interest in the
surface of the | ands where the Montgonery Heirs #1 well is | ocated and has
no authority to regul ate use of the surface. The authority of the ULhited
Sates is limted to verification of production and royalty paynents.
However, that authority arises fromstate |aw not Federal regul ation,
because the | ease is not Federal |ease. See Menorandumat 8.

BLMhad no basis for issuing the INCs in question. The lease in
guestion is a private |l ease and is not subject to this Departnent's onshore
oil and gas operations regul ations.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 GFR 4.1, the deci si on appeal ed
fromis reversed.

Bruce R Harris
Deputy Chief Administrative Judge

| concur:

Gil M Fazier
Admini strative Judge
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